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DISCUSSION: The waiver application was denied by the Officer in
Charge, Kingston, Jamaica, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The applicant is a native and citizen of Jamaica who was found to
be inadmissible to the United States by a consular officer under
section 212{a) (6) (C) (i) of the Immigration and Naticnality Act (the
Act), 8 U.S.C. § 1182(a) (6) (C) (i), for having attempted to procure
admission intc the  United States by fraud or willful
misrepresentati The applicant married a United
States citizen in Jamaica in April 2001, and he is
the beneficiary of a Petition for Alien Relative approved on
January 4, 2002. The applicant seeks the above waiver under section
212(i) of the Act, 8 U.S.C. § 1182(1i).

The officer in charge noted that the applicant’s wife (hereafter
referred to as stated in her affidavit of hardship that she
has been in and out of a depressive state since July. She further
states that she has a 17 year old son who is a junior in high
school and has to stay in the United States until he graduates.
After that she would move to Jamaica to be with her husband
regardless of whether he is given a second chance to obtain a visa.
The officer in charge concluded that the applicant had failed to
establish that extreme hardship would be imposed on a qualifying
relative and denied the application accordingly.

On appeal, counsel sgtates that the waiver application merits
reconsideration in light of the substantial evidence confirming the
extreme hardship to his spouse. The appeal contains another
affidavit by in which she discusses her difficulties in
raising her son by herself, his turning 18 in October 2002, his
suffering from Attention Deficit Disorder and refusing to take his
prescribed medicine, the reality of being unable to support him in
attending a trade school, and the probability of being unable to
move to Jamaica for at years. Counsel submits medical
documentation relating tajﬁs depression, anxiety and high
blood pressure, her past problem with bilateral wrist pain and
tendonitis, several affidavits attesting to her character, and
telephone and other bills reflecting her expenses.

The record reflects that the applicant applied for and was issued

a fiancé visa at the U.S. Consulate in Kingston on July 9, 2001, as.
the fiancé of The applicant failed to tell the
consular officer a € was already married to another person,

He applied for admission to the United States at
mpa, orida, on July 13, 2001, using that nonimmigrant visa.
After being admitted, he was referred back to the Service by a U.S.
Customs cofficer and the truth was revealed. The applicant then
withdrew his application for admission and returned to Jamaica.

Section 212(a) (6} (C) of the Act provides, in part, that:
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(i) Any alien who, by fraud or willfully misrepresenting
a material fact, seeks to procure (or has sought to
procure or has procured) a visa, other documentation, or
admission into the United States or other benefit
provided under this Act is inadmissible.

Section 212 (i) of the Act provides that:

(1) The Attorney General may, in the discretion of the
Attorney General, waive the application of clause (i) of
subsection (a) {6) (C) in the case of an alien who is the
spouse, son or daughter of a United States citizen or of
an alien lawfully admitted for permanent residence, if it
is established to the satisfaction of the Attorney
General that the refusal of admission to the United
States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or
parent of such an alien.

(2) No court shall have jurisdiction to review a decision
or action of the Attorney General regarding a waiver
under paragraph (1).

Sections 212({(a) (6) (C} and 212{(i) of the Act were amended by the
Illegal Immigration Reform and Immigrant Regponsibility Act of 1996
(ITRIRA), Pub L. 104-208, 110 Stat. 3009. There is no longer any
alternative provision for waiver of a section 212(a) (6) (C) (i}
violation due to passage of time. Nothing could be clearer than
Congress’ desire in recent years to limit, rather than extend, the
relief available to aliens who have committed fraud or
misrepresentation. Congress has almost unfettered power to decide
which aliens may come to and remain in this country. This power has
been recognized repeatedly by the Supreme Court. See Fiallo v.
Bell, 430 U.S8. 787 (1977); Reno v. Flores, 507 U.S. 292 (1993) ;
Kleindienst v. Mandel, 408 U.S. 753, 766 (1972). See also Matter of
Yeung, 21 I&N Dec. 610, 612 (BIA 1997).

Congress has increased the penalties on fraud and willful
misrepresentation, including the narrowing of the parameters for
eligibility, the re-inclusion of the perpetual bar and eliminating
children as a consideration in determining the presence of extreme
hardship. Congress has placed a high priority on reducing and/or
stopping fraud and misrepresentation related to immigration and
other matters.

Section 212(i) of the Act provides that a waiver of the bar to
admission resulting from section 212(a)(6) (C) of the Act is
dependent first upon a showing that the bar imposes an extreme
hardship on a qualifying family member. Although extreme hardship
is a requirement for section 212(i) relief, once established, it is
but one favorable discretionary factor to be considered. See Matter
of Mendez, 21 I&N Dec. 296 (BIA 1996).
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"In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), the
Board of Immigration Appeals (BIA) stipulated that the factors
deemed relevant in determining whether an alien has established
extreme hardship pursuant to section 212(i) of the Act include, but
are not limited to, the following: the presence of a lawful
permanent resident or United States citizen spouse or parent in
this country; the qualifying relative’s family ties outside the
United States; the conditions in the country or countries to which
the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact
of departure from this country; and finally, significant conditions
of health, particularly when tied to an unavailability of suitable
medical care in the country to which the qualifying relative would
relocate.

The BIA in Cervanteg-Gonzalez, supra, also referred to Silverman v.
Rogerg, 437 F.2d 102 {lst Cir. 1970), cert. denied 402 U.S. 983
(1971), where the court stated that, "even assuming that the
Federal Government had no right either to prevent a marriage or
destroy it, we believe that here it has done nothing more than to
say that the residence of one of the marriage partners may not be
in the United States."

Although the applicant alleges financial hardship in this matter,
the BIA referred to Shooshtary v. INS, 39 F.3d 1049 (Sth Cir.
1994}, in which the court stated that the "extreme hardship
requirement of section 212(h) (2) of the Act was not enacted to
insure that the family members of excludable aliens fulfill their
dreams or continue in the lives which they currently enjoy."

In Matter of Cervantes-Gonzalez, the Board also held that the
underlying fraud or misrepresentation may be considered as an
adverse factor in adjudicating a section 212 (i) waiver application
in the exercise of discretion. Matter of Tijam, 22 I&N 408 (BIA
1998), followed. The Board declined to follow the policy set forth
by the Commissioner in Matter of Alonso, 17 I&N Dec. 292 (Comm.
1973) ; Matter of Da Silva, 17 I&N Dec. 288 (Comm. 1879}, and noted
that the United States Supreme Court ruled in INS v. Yueh-Shaio
Yang, 519 U.S. 26 (1996), that the Attorney General has the
authority to consider any and all negative factors, including the
respondent’s initial fraud.

The court held in INS v. Jong Ha Wang, 450 U.S. 139 {1981), that
the mere showing of economic detriment to qualifying family members
is insufficient to warrant a finding of extreme hardship.

There are no laws that require a United States citizen to leave the
United States and live abroad. Further, the common results of
deportation are insufficient to prove extreme hardship. See Hassan
v. INS, 527 F.2d 465 (9th Cir. 1991). The uprooting of family and
separation from friends does not necegsarily amount to extreme
hardship but rather represents the type of inconvenience and
hardship experienced by the families of most aliens being deported.



A review of the documentation in the record, when considered in its
totality, reflects that the applicant has failed to show that the
qualifying relative would suffer extreme hardship over and above
the normal economic and social disruptions involved in the removal
of a family member. Having found the applicant statutorily
ineligible for relief, no purpose would be served in discussing
whether the applicant merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of
inadmissibility under sgection 212(i) of the Act, the burden of
proving eligibility remains entirely with the applicant. Section
291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met
that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal iz dismissed.



